
Report of Donald J. Savoie on Machinery of Government Issues 

with respect to the Patented Medicine Prices Review Board, June 7, 2021 

PMPRB: 

A DUTY OF NEUTRALITY 

 The Canadian Organization for Rare Disorders commissioned me to research and write this 

memorandum to review machinery of government issues with respect to recently-released 

documents and communications by the Patented Medicine Prices Review Board. 

The prime minister and his Cabinet colleagues shape the government’s policy agenda. 

Ministers, in turn, are responsible for the policy direction and general administration of their 

departments.1 

The Government has several machinery of government options whenever it decides to 

establish a new organization: departments, Crown corporations, agencies, boards, commissions 

and a quasi-judicial organization. Each organization falls within the portfolio of a minister, so that, 

he or she is accountable or answerable to Parliament. Accountable or answerable because ministers 

exercise varying degrees of control and responsibility depending on the organization.2 

Ministers and their traditional line departments are called upon to speak on behalf of their 

departmental interests. It is expected, for example, that the Minister and officials in the Department 

of the Environment and Climate Change will be promoting the interests of their department and 

sector at the Cabinet table and before Canadians. The same is true for Veterans Affairs Canada, as 

it is for every government department.  

 There are instances, however, when the government decides that it is in the public interest 

to establish a distance between the political and the task at hand. Crown corporations, for example, 

are owned by the government but they operate at arm’s length from the political arena because 

they operate in a commercial environment. 
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 The government will also establish quasi-judicial regulatory agencies to generate impartial 

decisions and here independence is the way to get there.3 A quasi-judicial organization is designed 

to operate away from political considerations to produce decisions that serve the broader public 

interest in a non-partisan manner. Quasi-judicial bodies are expected to strike decisions without 

paying attention to electoral or business cycles. In short, they are expected to provide a neutral 

perspective to ensure not only a level playing field but also to gain the confidence of all 

stakeholders.4 

 The Government of Canada explains that the Patented Medicine Prices Review Board is 

“an independent quasi-judicial body.”5 PMPRB is accordingly expected to operate outside direct 

executive supervision and generate decisions based on relevant and evidence-based assessments. 

It is expected to go about its work in a detached manner, relying on empirical evidence and not 

arriving at the table with a bias or predetermined position. The Government of Canada made this 

clear in its Cabinet Directive on Regulatory Management. It states that when regulating, the 

government will: “make decisions based on evidence and on the best available knowledge and 

science in Canada and worldwide.”6 

 Quasi-judicial organizations have a Duty of Neutrality or Un Droit de neutralité. This 

implies that the organization should be neutral, free of influence and promote an attitude of 

neutrality in all its work and decisions. This is to secure the confidence of all parties interested in 

the organization and in its decisions. PMPRB should be no exception, which explains why the 

Government of Canada labels it “an independent quasi-judicial body with a regulatory mandate.” 

Questions are now being raised over PMPRB’s approach and whether PMPRB is 

embracing un Droit de neutralité. The Canadian Organization for Rare Diseases (CORD) has gone 

public with its concerns. It made the point that PMPRB “never truly intended to consult on changes 
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to drug pricing regulations.”7 It pointed to PMPRB’s communications plan to make the case what 

it labelled “a wide-ranging advocacy campaign that aims to amplify external stakeholders, target 

and support MPs and stakeholders who are aligned with the PMPRB’s positions, while actively 

discrediting anyone who questions or criticizes them.”8 The President-CEO of CORD added: “I 

am so saddened that a regulator in Canada would request and budget public money to conduct a 

lobbying and advocacy campaign rather than engaging in constructive dialogue.”  

 CORD is not the only stakeholder to raise concerns about PMPRB’s approach. The 

Canadian Cystic Fibrosis Treatment Society has also expressed concerns. The Society wrote to the 

President of the Treasury Board to make the case that: “The regulator (PMPRB) now seeks to 

target, marginalize and de-legitimize the democratic patient voice.” The letter adds that the 

“regulator is utilizing its resources and power to malign the very stakeholders it is supposed to 

protect.”9  

 Both CORD and the Canadian Cystic Fibrosis Treatment Society are highly credible voices 

– they cannot be dismissed lightly and their concerns should give pause to policy makers in Ottawa. 

 PMPRB’s communications plan raises questions about respecting the “Duty of Neutrality” 

expected of quasi-judicial bodies. I am attaching a PMPRB communications plan to make the 

point. The plan hardly paints a picture of a quasi-judicial agency that values a sense of detachment 

and a desire to go about its work free of any bias. I encourage the reader to have a careful read of 

the plan. Among other points, the plan argues that: the industry puts profits first and patients a 

distant second; they are knowingly disseminating false information; the industry is holding 

Canadians for ransom; the need to target supporters of the reform; identify stakeholders who are 

not fully supportive of the PMPRB and the list goes on. 
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The fact that more than one credible stakeholder has raised concerns, in a most forceful 

fashion, needs to be addressed. The Government of Canada has a clear policy on communications 

with the public. It reads: “provide timely, clear, objective, factual and non-partisan information” 

and “the government has a responsibility to communicate with Canadians to help protect their 

interests and well-being.” This policy applies to all entities in the Government of Canada, and, to 

be sure, no less so for quasi-judicial bodies. It only takes a moment’s reflection to appreciate that 

the Duty of Neutrality should be much more pronounced for quasi-judicial bodies than it is for 

standard government departments. 

 Stakeholders are not the only ones to raise questions about PMPRB’s work and new 

regulations designed to regulate patented medicines sold in Canada. Nigel Rawson and John 

Adams, both with a deep knowledge of the sector, have produced a document that challenges the 

proposed regulations. It is worth quoting their paper at length: “Ottawa officials have blithely and 

falsely denied the negative impact of the new PMPRB regulations… The new rules are already 

having a disturbing effect on innovation for Canadian patients. Published case studies demonstrate 

that the new rules may require manufacturers to reduce prices to unsustainable levels. In addition, 

the numbers of new drugs approved in Canada and clinical trials funded by drug developers, which 

give desperate patients earlier access to promising therapies, have decreased. Between 2015 and 

2020, the number of late-stage manufacturer-funded trials of therapeutic medicines fell by 22 

percent in Canada, compared with only 11 percent in the United States. The overall decrease in 

Canada hides a 25 percent reduction in late-stage trials of non-oncology drugs between 2015 and 

2020 and a 23 percent decrease in oncology trials between 2019 and 2020 after an increase of 20 

percent between 2016 and 2019.”10 
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 At the risk of stating the obvious, it is the government of the day that proposes legislation 

and it is Parliament that has the final say. Legislation and regulations establish the perimeters 

within which public servants must operate. More to the point, they constitute a corset within which 

public servants need to operate. Accordingly, public servants are not free to improvise when they 

produce a communications plan or launch a strategic plan as PMPRB did for the 2015-2018 period. 

 All government entities also develop, over time, an organizational culture. These 

organizational cultures can and do differ within a government. The organization culture in Natural 

Resources likely differs from that in the Department of Environment and Climate Change or in a 

central agency from that found in a line department. They may differ but both need to align with 

their relevant legislation and regulations – in short, they need to operate within the legislation and 

regulations prescribed by the government and Parliament. 

 I decided to consult Wayne Critchley to see how PMPRB’s organizational culture took 

shape. Mr. Critchley has a deep knowledge of the sector and played a pivotal role in shaping the 

organizational culture at PMPRB, serving as Executive Director from 1990 to 2005, or the 

agency’s formative years. 

 Mr. Critchley explains that there was little difficulty in establishing an organizational 

culture at PMPRB to square with its legislative mandate. He adds: “we always knew there would 

be legal challenges, and we took a lot of pains to keep everything copacetic.” He felt little pressure 

from politicians in his day to influence decisions. Everyone understood that PMPRB’s success was 

tied at the hip to its ability to go about its work free of any bias, political or otherwise. He reports 

that PMPRB had a strong “track record of being upheld in the federal court on issues of bias in our 

processes.” 
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 But things are changing. PMPRB’s Director of Policy and Economic Analysis, for 

example, wrote an email in late 2019 to colleagues that the “Industry has been sucking Canada for 

decades.”11 There has been and continues to be pressure on PMPRB to take sides. Mr. Critchley 

believes that PMPRB’s reform proposal constitutes an “over-reach,” a view that has also been 

upheld by the courts. The pressure on PMPRB to take sides will likely not attenuate in the years 

ahead. 

 However,  from a machinery of government and given the requirements tied to a quasi-

judicial agency, it will be important to ensure a non-bias perspective in PMPRB’s work. If it is 

unable to both retain and promote this capacity in its work, its decisions will be challenged by one 

side or the other. This in turn will force stakeholders to spend time and resources to monitor the 

agency’s work and subject PMPRB to continuing challenges. It would also violate a basic 

requirement of public administration – quasi-judicial agencies should go about their work free of 

any bias, political or otherwise.  

Donald J. Savoie 

June 7, 2021 

 

 

 

 

NOTES 
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